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JURISDICTION
The Utah Court of Appeals has appellate jurisdiction in
this matter pursuant to Utah Code Ann. 78-2(a)-3(2)(d),(f).
STATEMENT OF THE CASE
Nature of the Case
This was a criminal prosecution brought against
Defendant, GARY D. MECHAM, on allegations of theft of gas from
the Excell Gas Station in Roy, Utah.
Course of the Proceedings
On or about February 4, 1992, Defendant Gary D. Mecham
was arraigned on the charge of Class "B" Misdemeanor Theft.
pled Not Guilty at the arraignment.
this matter on or about May 7, 1992.
charged.

He

A bench trial was held in
Mr. Mecham was convicted as

A Notice of Appeal was filed on June 5, 1992 (see

Docketing Statement).
Disposition at Trial Court
Defendant Gary D. Mecham was found Guilty of Theft,
Class "B" Misdemeanor, and sentenced to six months jail, all but
3 0 days suspended, to run concurrent if Mr. Mecham stayed in
prison or was transferred to a halfway house, and fined in the
amount of $100.00.

Costs were imposed in the amount of $51.00

and restitution was approximately $9.00 plus $100.00 for
reimbursement to the City of Roy for the services of his Public
Defender.

Mr. Mecham was also placed on 18 months probation.
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STATEMENT OF THE ISSUE
WHETHER OR NOT THERE WAS SUFFICIENT EVIDENCE
TO SUPPORT THE JUDGE'S VERDICT.
The standard of review pertaining to this issue is as
follows:
"...The appellate court may examine all of the evidence
in the record. It will presume that the trial court
relied only on evidence properly admissible in making
its findings in the absence of a clear showing to the
contrary. It must give great weight to the findings
made and the inferences drawn by the trial judge, but
it must reject his findings if it considers them to be
clearly erroneous." State v. Walker, 743 P.2d 191, 193
(Utah, 1987) , citing Wright & Miller, Federal Practice
and Procedures, Section 2585 (1971)(citations omitted).
A finding is "clearly erroneous when, although there is
evidence to support it, the reviewing court on the entire
evidence is left with a definite and firm conviction that a
mistake has been committed."

Walker, 193, citing United States

v. United States Gypsom Company, 333 U.S. 364, 395, 68 S.Ct. 525,
542, 92 L.E.D. 746 (1948).
Further clarification is offered by Wright & Miller:
"The appellate court...does not consider and weigh the
evidence de novo. The mere fact that on the same
evidence the appellate court might have reached a
different result does not justify it in setting the
findings aside. You may regard a finding as clearly
erroneous only if the finding is without adequate
evidentiary support or induced by an erroneous view of
the law." Walker, at 193.
Thus:
"...If the appellate court otherwise reaches a definite
and firm conviction that a mistake has been made, the
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findings (or verdict) will be set aside."

Id., 193.

For purposes of bench trials, which this case was, the
standard indicated above is applied, as opposed to the standard
applied in jury cases set forth in State v. Isaacson, 704 P.2d
555 (Utah, 1985); State v. Tanner, 675 P.2d 539 (Utah, 1983);
State v. Petree, 659 P.2d 443 (Utah, 1983) (the court "will
overturn a verdict 'only when the evidence is so lacking and
insubstantial that a reasonable person could not have reached
that verdict beyond a reasonable doubt 1 ").

It is Defendant's

contention that the trial court's verdict should be set aside as
clearly erroneous.
Following are facts both supporting the verdict and
facts which do not support the verdict:
STATEMENT OF FACTS
Bruce McClellan, an employee of the Exceil gas station,
testified in the following respects:

that he was working on

January 31, 1992, at the Exceil store (Tr. 6 ) 1 ; that around two
or three in the afternoon, a little white car pulled up to an
island containing a gas pump (Tr. 7 and 8 ) ; that the island was
the closest island to the store, and the car was on the store
side of the island (Tr. 14 and 15). He identified the white car
as a Datsun B210, probably 1970's vintage.
!

(Tr. 8.)

This is a copy of the transcript, which pages were not
numbered into the record.
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Mr. McClellan said he saw one person get out of the car
getting gas, but did not see anyone put a hose into the car.
(Tr. 8, 9 and 96.)
of the white car.

He could not identify the person who got out
(Tr. 12.)

side of the car by the pump.

He just saw a guy standing by the
(Tr. 99.)

Just before he turned

around to help a customer, McClellan authorized the release of
gas to the pump.
inside.11

The gas was metering; it "kind of buzzes

(Tr. 8 and 15.)

He heard the metering just before he

turned around to help a customer.

(Tr. 8 and 15.)

turned back around, the car was gone.

When he

(Tr. 9 and 21.)

This was

not the only car in the area; there was another car on the other
island.

(Tr. 9 and 16.)

Mr. McClellan testified that

although he saw the price on the meter (Tr. 15), he couldn't
remember how much the bill was; that it was something under ten
dollars, say eight or nine (Tr. 20).
After he helped the customer inside the store, he
turned around, and the white car was gone.

(Tr. 8 and 9.)

At about that time, the store manager, Shari Abott,
walked in the store.

(Tr. 9.)

Ms. Abott indicated that there

was a little white car on the side of the building.

As they were

conversing, a car pulled out which Mr. McClellan identified as
the "same little white Datsun B210 that was a the gas pumps."
(Tr. 10.)
Mr. McClellan, in clarifying the sequence of events,
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testified that the white car got gas and disappeared.
man came into the store to get water.

Then, a

He then left the store,

and Shari Abott, the store manager, who was walking to the store
from her home and who knew the Defendant (Tr. 41), noticed the
Defendant getting air on the side of the building.
asked her if she'd seen the little white car.
had; that it was out getting air.

Mr. McClellan

She indicated she

(Tr. 37 and 38.)

Shari Abott testified that Defendant Gary Mecham was
the driver of the white car that she saw at the side of the
building.
42.)

(Tr. 41.)

She had known Mr. Mecham for years.

(Tr.

She testified that she does not like Mr. Mecham, is

intimidated by him, and would feel safer if he were locked up.
(Tr. 48 and 49.)

She wrote down the license plate number of the

car without knowing any background of the situation "mainly
because it was Gary."

(Tr. 48 and 50.)

Defendant testified that he was driving a white 310
Datsun.

(Tr. 59.)

He pulled into the station to get air because

his tire was low and his spare was flat.

(Tr. 59, 60.)

He

pulled in between two other cars, halfway in between them,
thinking he could stretch the air hose between them.

(Tr. 60.)

One of the cars left and he realized there was no air where he
was.

He looked around and saw the air, pulled up to where the

air was, and got some air after waiting for a van to pull out.
(Tr. 60 and 61.)
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Mr. Mecham then went inside, washed his face, got some
ice water, paid for it, giving his money to a female employee,
and then left the store.

(Tr. 61.)

Mr. Mecham indicated that when he went into the store,
it was awfully busy.
empty.

(Tr. 62.)

When he came out of the bathroom, it was

Mr. Mecham testified that he did not get gas

that day, nor did he even touch any of the gas pump hoses.
stated, "I know I wasn't needing gas."
least half a tank.

He

He indicated he had at

(Tr. 62.)

Mr. Mecham, who was at the time of trial residing in
the Utah State Prison (Tr. 58), testified at the time of the
events in question he was residing at the 9th Street Halfway
House in Ogden and working for R & D

Plumbing.

(Tr. 58.)

He

stated that he was allowed to drive back and forth between the
halfway house and work, and that halfway house counselors
monitored the usage of his car thoroughly.

(Tr. 59.)

The

halfway house personnel require gas receipts, they checked
mileage, and they only allowed use of the car for work and
occasionally for leaves.

(Tr. 59.)

He indicated it was his

understanding that they monitored the usage of his car "all the
time," but that he, though generally aware of the procedure, does
not see the monitoring process.

(Tr. 60.)

Defendant Mecham testified that Exhibit 2, a mileage
log he was required by his probation counselors to keep current,
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was accurate; that he filled out Exhibit 2 by keeping track on a
calendar the number of miles traveled and then transferred such
information to the log that he turned in on a weekly basis.

(Tr.

90 and 91.)
Mr. Mecham also testified that he worked on different
job sites, though for the same employer.

(Tr. 92.)

He further testified that, to his knowledge, his car
has a ten-gallon gas tank.

(Tr. 94.)

Kathy Cartwright, an administrator at the Ogden
Community Corrections Center, testified that the Defendant, Mr.
Mecham, was aware of the auditing process of automobiles used by
residents at the Corrections Center, commonly known as the 9th
Street Halfway House.

(Tr. 72-75.)

Ms. Cartwright testified that the mileage log on Mr.
Mecham f s automobile indicated that he had traveled 14 miles on
January 31, 1992, the date in question.

Through the period of

five days from January 2 7 through January 31, Mr. Mecham f s
mileage logs indicated he had driven 14 miles each day.

She

further testified that Mr. Mecham was on restriction the weekend
following January 31, which was February 1 and 2, and therefore
he did not leave the Corrections Center.

(Tr. 76-77.)

She also

testified that the gas tank of the automobile indicated that it
was half full of gas.

(Tr. 80.)

She testified that Exhibit 2, which was admitted into
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evidence, was a mileage log kept by Mr. Mecham, indicating that
through January 31, 1992, on Mr. Mecham 1 s chart the ending entry
indicated miles of 8565; that Mr. Mecham f s car's mileage which
was verified on February 5, 1992, indicated mileage of 48,579.
She testified that Mr. Mecham only wrote down the last four
digits of the mileage, leaving a difference between his ending
mileage log of January 31, 1992, and the verified log taken on
February 5, 1992, of 14 miles.

(Tr. 74-79.)

Ms. Cartwright testified that it was possible that in
order to receive his check, Mr. Mecham would have had to verify
that he was spending money for the purposes requested.

(Tr. 87.)

She further testified that it would have been her hope that Mr.
Mecham 1 s counselor would retain the receipts and place them in
the file.

She had no knowledge to dispute the accuracy of either

of the exhibits presented; i.e., Mr. Mecham's mileage log,
Exhibit 2, nor the verified log of the counselor, Exhibit 1.
(Tr. 88.)
SUMMARY OF THE ARGUMENT
After reviewing the evidence presented to the trial
judge during a bench trial, Defendant argues that the verdict of
Guilty "...is without adequate evidentiary support....11

State v.

Walker, supra, at 193.
ARGUMENT
The Roy City Ordinance under which the Defendant was
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convicted, states that a person commits theft if he obtains or
exercises unauthorized control over the property of another with
the purpose to deprive him thereof.

The value of the gasoline

alleged to have been taken by the Defendant was $10.00 or less,
thereby making the alleged theft a Class

fl lf

B

Misdemeanor.

A review of the record shows that the trial court
considers this to be "a very close case" (Tr. 110 and 113) and,
in fact, the Court took a brief recess to "go over my notes for a
few minutes here."

(Tr. 112.)

The Court found the following fact:

That the witness,

Mr. McClellan, saw the very same vehicle at the air station as he
did getting gas.

(Tr. 112.)

Defendant argues that the evidence from the record is
not strong enough to have convicted him beyond a reasonable
doubt.

Testimony relied upon by the Defendant is as follows:
1.

If Mr. Mecham were going to steal gas, it is

illogical that he would pull up to the closest island to the
store on the store side of the island, as Mr. McClellan testified
he did.

See Statement of Facts, page 5, supra.
2.

Mr. McClellan, though he saw someone out of the

car, did not actually see anyone put a hose in the car to get
gas; he just saw a guy standing by the side of the car by the
pump.

See Statement of Facts, pages 5 and 6, supra.
3.

The only thing that Mr. McClellan relies on to
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suggest that the Defendant actually put gas in his car was the
fact that he authorized gas and heard the meter buzzing inside.
See Statement of Facts, page 6, supra.
4.

The Defendant, Mr. Mecham, testified that he pulled

into the station simply to get air, because his tire was low and
his spare was flat; that when he pulled in, there were two other
cars nearby.

After realizing there was no air hose on the gas

island, he waited for a van to pull out from the air station,
pulled over and got air.
5.

See Statement of Facts, page 7, supra.

Due to his unique situation of being a felony

probationer, his use of a car and money were monitored closely by
his probiation officers.
6.

See Statement of Facts, supra.

Kathy Cartwright, an administrator at the Ogden

Community Corrections Center (also known as the 9th Street
Halfway House), testified that when his automobile was checked,
it did, in fact, only have half a tank of gas confirming Mr.
Mecham f s testimony, and that from the date of his last driving of
the vehicle; i.e., January 31, it had only been driven another 14
miles.

Mr. Mecham testified that to the best of his knowledge,

his vehicle had a gas tank with an approximately 10-gallon
capacity.

See Statement of Facts, supra.
One would be hard pressed to believe that driving 14

miles would result in the use of approximately five gallons (half
a tank) of gas if, in fact, Mr. Mecham had obtained eight to ten
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dollars worth of gas as Mr. McClellan testified was the price of
the gas showing on the meter inside the store.

Such amount of

gas would have filled the small vehicle's gas tank, resulting in
a much greater amount of gas remaining in the gas tank at the
time it was checked on February 5, 1992, by the staff at the
halfway house.
The evidence in this case is simply that Mr. Mecham's
vehicle was near an island where gas was pumped, and that a meter
was running inside the station.

There is contradicting testimony

as to whether another car may have been pumping the gas that Mr.
Mecham was deemed to have taken, and there was no actual eye
witness testimony from anyone testifying to have seen Mr. Mecham
put gas into his car.
Certainly, with the contradicting testimony as to the
facts in the case and to the corroborating testimony offered by
the Defendant through Ms. Cartwright and the records kept by her
and her staff, the verdict of guilt in this case was clearly
erroneous.

There simply was not evidence of the quality "beyond

a reasonable doubt" to allow for the conviction of Mr. Mecham.
CONCLUSION
Based upon the foregoing arguments, a thorough review
of the evidence and the law pertaining hereto, Defendant
respectfully requests this Court to overturn the verdict or, in
the alternative, to reverse the conviction and remand the case
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for a new trial,
RESPECTFULLY SUBMITTED this /0& day of November, 1992,

ROBERT LT FROtERER
Attorney for Defendant
CERTIFICATE OF MAILING
day of
I hereby certify that on the jo &
/UO\J£U^K%/^
/ 1992, I caused to be mailed, postage prepaid,
a true and correct copy of the foregoing BRIEF OF APPELLANT to
the Roy City Attorney, Christopher G. Davis, 5051 South 1900
West, Roy, UT 84067

ADDENDUM

there to get air, and maybe got a drink, or words to that
effect.
T h e — w e believe the evidence will show that in
fact Mr. Mecham was there, that he pumped gas, that the gas
purchase was approximately $9.25 and left without ever
having paid for that gasoline.
THE COURT:
MR. FROERER:

Defense have opening statement?
Your Honor, we would reserve that

right, if we could.
THE COURT:
MR. FROERER:

You may.
Thank you.

THE COURT:

Call your first witness.

MR. DAVIS:

Be Bruce McClellan.
BRUCE McCLELLAN,

called as a witness by and on behalf of the plaintiff in
this matter, after having been first duly sworn, was
examined and testified as follows:
DIRECT EXAMINATION
BY MR. DAVIS:
Q

Please give the Court your name.

A

Bruce McClellan.

Q

And Mr. McClellan, on the 31st of January of this

year, did you work for the Excel store, or work at the
Excel store, at 4395 South 1900 West in Roy City?
A

Yes, sir.

6

Q

And on that day, did you have a problem with a

gasoline sale?
A

Yes, sir.

He did drive off.

Q

And I wonder if we can get you to go over to that

little pad over there, and realize you may not be an artist;
but—but roughly draw in what the configuration of the
Excel store looks like and where the gas pumps a r e —
A

Okay.

Q

— i n relationship to the store.

A

All right.

Gas station sits here, on the corner

of Fourth, the gas pumps are here, here and like, the
counter where I was at is here.
Q

I wonder if I could get you to stand over on the

other side; I think Mr. Froerer would still be able to see
and then the Judge can also see that.
MR. DAVIS:

Can you see that okay, Bob?

MR. FROERER:
MR. DAVIS:
MR. MECHAM:
Q

Thank you.
Can you see that, Mr. Mecham?
Yes.

(By Mr. Davis)

Now, what—what time of the day

did this happen, do you recall?
A

It was in the afternoon.

Q

Okay.

A

Around 2:00 or 3:00, I'm not sure on the time.

Q

Okay.

Now, what--what was it that you first

7

observed about the vehicle that you had problems with the
gas skip on?
A

Well, a little white car parked right there, it

was getting gas and the customer came in, I had turned my
back toward the car a little bit.

I looked back and it was

gone.
Q

Now, let me ask you this, do you know what kind of

a white car it was?
A

Little Datsun, the older, probably

f

70 f s, B210

style car.
Q

Okay.

Now, is there any way that you can tell

whether or not someone's—well, let me ask you this, did you
observe how many people were in that car?
A

There was just one person in the car, that was out

getting gas, I didn'c recognize the person getting gas, i
just recognized the car.
Q

Okay.

Now, you say the person was out getting gas.

A

Uh huh.

Q

What—what did you observe on that?

A

Just that before I turned around to help the

customer, there was meter—metering gas on the —
Q

Okay.

When you say there was metered gas; what

do you mean by that?
A

We have like, oh, a little console thing in the

store that shows what pumps are going and that was like

8

number one, it w a s —
Q

Now, did you see anyone put a hose into that car?

A

No, not into that car.

I just, you know, that

how the gas is pumped.
Q

Okay. Was there any other car in that area to use

that p u m p —
A

No.

Q

— o r , okay, are you sure about that?

A

Yes.

There was a car but it was like on, you

know, like the other side (inaudible) , like here and h e r e —
Q

Uh huh.

A

— o n that side, he was at one of these pumps in

the center.
Q

Okay.

So it wasn't using the same island of

pumps at all?
A

No, it was not.

Q

Okay.

Now, what—you indicated that you turned

around and the car was gone?
A

The car—yeah, the car was gone.

Q

Did you see where the car went?

A

No, I didn ! t.

Q

What then happened?

A

At that time, I was trying—kind of trying to

figure out where it went and the manager walked in, which
would be Shari Abott, and I asked, did she see anything of

9

1

the white car and she goes there f s a little white car

2

(inaudible) on the side of the building, well, I didn't

j

3

think nothing of it, and as—(inaudible) talking to her, a

4

car pulled out and it was the same little white Datsun

5

B210 that was at the gas pumps.

6

Q

Are you sure about that?

7

A

Yes.

8

Q

Okay.

9
10

Yes.

Go ahead and sit down while I ask you

these other questions.

I think we're done doing the

drawing for a minute, appreciate that.

11
12

It was the same, yeah.

What then happened when you saw that little white
Datsun pull out towards the street?

13

A

That's when, you know, I asked Shari, if that's

1*

the same one—Abott, Ms. Abott, if it was the same one that

15

was getting the air, and she said it was.

16
17

Q

A

22
23

I told her that's the one that just—that took the

gas a few minutes ago.

20
21

And did you make any comments regarding

that particular car?

18
19

Okay.

Q

Had you seen the individual ao inside your store

A

Yes.

or—
H e — h e came in and it was—and t h a t ' s —

that's another thing I asked, too, is if—and she said that

24 j he was in the store, it was the man that came in and got
25 I water, he came in and got a glass of water.

10

1

A

No.

2

Q

Now, when that car was at the gas pump a r e a —

3

A

Uh huh.

4

Q

— h o w many people did you see?

5

A

Just the one, just--

6

Q

Did you see--did you have a clear view of that gas

7

pump area?

8

A

Yeah.

I had a clear view of the gas pumps. I —

9

i—like I say, I recognize cars, I don't really look at the

10

people, I try to get license plate numbers but it's a little

11

busy when it's—and there was only just the one person out

12

getting the gas.

13

Q

Was there any passengers inside the car?

14

A

No, sir.

15

Q

Okay.

16

And are you certain that that's the same

car that you saw at the gas pump that you then s a w —

17

A

Drive off?

18

Q

--drive off?

19 J

A

Uh huh.

20

Q

Did you see this individual that you've identified

21
22

as the man coming in the store driving off in that vehicle?
A

No, I w a s — h e was heading out, it would be on the

23

south side, like a little entrance, right here.

24

where all I saw was the back of the car and a little—kind

25

of side, portion of the back pull out and that was it, you

And that's--

12

1

the person managers, they--he owns the stores, and they 1 re

2

kinda like—just--she just kinda watches over the paperwork

3

for them is all.

4

Q

Okay.

And this was the second day you worked with

5

her; was it your second day totally at work there, or had

6

you worked t h e r e —

7
8

A

No.

I'd worked there about a month.

I started

there at the first of the month.

9

Q

All right.

10

A

With that place.

11

Q

Was she on a different schedule than you?

12

A

Well, she's on a—there--the person that owns the

13

Excel has two of them, t w o — h e has one in Slaterville, and

14 I then -'-heme's one up there in Roy and I was ju3t kinda
15 I filling in, helping them out.
16

Q

Okay.

17

A

There in Roy.

18

Q

All right.

19

Now, let m e — l e t me just straighten

out some things in my own mind--

20

A

Okay.

21

Q

--as you've described what happened.

22

You indicate

this white car pulls up to the island closest to the s t o r e —

23

A

Uh huh.

24 I

Q

--and he pulls up on the store side of the island,

25 | so he's as close to the store as he can get?

14

A

That's about, probably, like 75 feet, 60 feet,

away from where I was at.
Q

But if someone were going to get gas, he's as

close as a person getting gas could get to the s t o r e —
A

Uh huh.

Q

--and get gas?

A

Yes, sir.

Q

And how far away from the island was he parked?

Uh huh.

This particular car.
A

Just—from where I could see, just right against,

up against the island.
Q

All right.

And how long was this car parked at

the island?
A

Well, I authorized the gas so t h a y — t h e y — i t

kinda buzzes inside, you authorize it so they can get the
gas, and I noticed the car, and I turned around 'cause there
was a customer waiting behind me, and saw the price; I don't
know, maybe three minutes, three or four minutes.
Q

Okay.

Now, you indicated towards the end of what

you told Mr. Davis that you tried to get plate numbers but
it was a little busy?
A

This is busy, it's—well, it's hard to get plates,

I'll try to, you know, pick the car out, you know, try to
get a car.
Q

It's pretty tough to try to get plate numbers.
Okay.

15

A

Okay-

The c a r —

Q

From what you—just from what you saw now, okay?

A

Okay.

The car disappeared about—oh, probably I'd

say about five minutes.
Q

The car disappeared?

A

The car disa—yeah.

Q

You thought it was gone?

A

I thought, yeah.

Q

Okay.

A

And that's why I asked Shari if she happened to

see a — M s . Abott if she happened to see a little white car
pull out.

And that's when she told me that there was a

little white car on the side of the building there where you
can't see it, where the block—where I s h o ^ d you where the
brick is.
Q

Okay.

A

Right here is where the air is, and that's where

she said that he was back there on the side.
Q

You didn f t see him there, but y o u —

A

No.

Q

Okay.

I could not see him there.
All right.

S o — s o from your understanding,

though you didn't see it, he left the gas pump, this white
car —
A

Uh huh.

Q

— w h e n I say "he", I mean the white c a r —

21

Q

So, you knew he was Gary Mecham before he came

into the store, then?
A

No,

He was getting air after he got the qas.

Q

Right.

A

He got the gas, then the car disappeared, then he

went in—then he went in—then he—and then Gary came in,
okay, Gary came in the store, and right after he left the
store and was out getting the air, tht's when Shari came
in and I asked Ms. Abott if she saw a little white car.
Q

Well, let me review that, 'cause I f ve got the

thing mixed up.
A

Okay.

Q

White car, you 1 re saying got gas?

A

Yes.

Q

Then the car disappears?

A

Disappeared.

Q

Shari says there was a car out getting air?

A

No.

Uh huh, yes, sir.

The car disappears, Gary comes in and gets

water.
Q

Water.

A

Water.

And then he leaves, okay, he's gone; and

Shari is walking from her house to the store and notices
Gary out there getting the air.

But when she came in, I

asked her if she seen a little white car, and then she said,
well, yes, there's one right out here on the side getting
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the air.
Q

So, the sequence is, white car at pumps?

A

Pump.

Q

Gary in the store, white car at the air?

A

Uh huh.

Q

One, two, three?

A

Uh huh.

store.

But the car was gone when he came in the

The gas—the car wasn't still out there at the gas

pump.
Q

And we would surmise, based on this, that it was —

your—your belief would be it would be at the side of the
building getting air?
A

After talking to Shari, yes.

Q

Yeah, but Shari wasn't there the whole time?

A

No, so I didn't know where it was at, I didn't

know where--I thought the car had--I just thought the car
had left and drove off with the gas.
Q

Shari was just coming onto her shift from home?

A

No.

She was just walking in to buy—like I say,

she lives right behind the store, she comes over once in
awhile to check and buy stuff; and she was just walking over
perhaps to get a drink.
Q

You were the only one in the store when the car

pulled up initially?
A

There was me and there was another employee there.
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DIRECT EXAMINATION
BY MR. DAVIS:
Q

Please give us your name.

A

Shari Abott.

Q

And where were you working during the time of

January 31st of this year?
A

Excel.

Q

And is that the one on 4400 and 1900 West in Roy?

A

Yes.

Q

On that afternoon, were you--on the 31st of

January, were you working that day?
A

I wasn't working.

Q

Okay.

A

Yes.

Q

Okay.

A

My car was parked over in the parking lot.

Did you come to the Excel store that day?

Why did you come there?
I went

over to get it.
Q

Okay.

Did you go inside the store, inside the

store itself, that day?
A

Yes, uh huh.

Q

Did you have a conversation with Bruce McClellan?

A

Yes.

Q

And what was he asking you?

A

He asked me if I'd just seen a little white car

pull off, he had just had a gas skip, and I had seen a white

40

A

So I usually just get the color of the car, or the

kind or make of the car before we help somebody else.
Q

Well, my question goes to how busy was it.

You

say you were at least helping-A

There was probably—probably two or three people

in the store.
Q

Two or three people in the store; how many cars

out at the gas pumps?
A

There was one car at the gas pump.

Q

For the whole time this white car was there, it

was the only car there?
A

When I noticed the car, when I looked out the

window and seen the car, there was only one other car out
there.
Q

One other car?

A

Uh huh, at the gas pump and that was it.

On t h e —

on the far side.
Q

Thecne you've described already?

A

Yeah.

Q

What color of car was it?

What kind of car was

it, even?
A

I can't even tell you that.

Q

Why would you notice this white car and not notice

I--

that car, if you know?
A

Because--where it was so long ago, the white car

16

right opposite the side of the door.
Q

Okay.

A

There's nothing--we can't have nothing blocking thej

view of the pumps (inaudible).
Q

All right.

Now, when you looked at your machine

after all this was over, do you recall if you cleared it
again?

When was the next time you cleared it for use by

another customer?
A

It was after Ms. Abott, the manager, came in and

I showed her, you know, what the bill is, it was just, oh,
probably about three or four minutes a f t e r —
Q

And how much—how much did the machine show had

been—
?*

I can't remember that.

It w a s — i t wasn't over

$10, it was just like I say, eight or nine, I can't remember
exactly.
Q

Was it—could it have been ten?

A

No.

Q

So, eight or nine is your best memory?

It wasn't over ten, I don't think.
All

right.
All right.

You can have a seat now.

Thanks.

Now, after this, after as you say, this car got
gas, what was the next thing you noticed?
air?

Did he also get

Did he come i n — y o u testified he went into the store;

what was the order of what happened?

20

car pull off and he asked me if 1 knew who it was.
Q

Okay.

And what did you tell him?

A

I told him who it was, that it was Gary.

Q

So you said you'd seen a little white car?

A

Oh.

Yeah, I said I seen the white car, it was

out on the side of the building—
Q

Okay.

A

—where he could not see it.

Q

And what kind of a car was that?

A

A Datsun B-210.

Q

How old of a car was it?

A

It was an older one.

I don't know the year.

It

was like a hatchback.
Q

And what--what kind of color was it?

A

White.

Q

And you indicated to him that you knew who the

driver was?
A

Uh huh.

Q

Okay.

A

And gave him the information of the license plate

and everything.
Q

Okay.

Who was the driver of that car?

A

Gary Mecham.

Q

And that's the defendant seated at counsel table?

A

Yes.
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1

Q

Okay.

2

A

Just him.

3

Q

Okay.

4

How many people were over by that car?

Was there anyone else close to the car, in

the area?

5

A

No.

6

Q

Could you see inside the car, to see whether there

7

8
9
10
11
12
13
14
15

Just him.

were other passengers?
A

Yeah, I could see.

I walked right by it.

There

was no passengers.
Q

So what—what did you do when Bruce asked you those]

questions and you gave him those answers?
A

Give him the information and told him to call the

police.
Q

What--so you told him to call the police at that

time?

16

A

Uh huh.

17

Q

This is while Mr. Mecham was still out in the

18
19

parking lot?
A

He had just pulled out. I h a d — I had got in my

20

car, left the—started to leave the store, and then pulled

21

back into the store.

22

Q

Okay.

And do you know who Gary Mecham is?

23

A

Yes.

24

Q

How do you know who he is?

25

A

I've known him for years.

He used to live in

42

store,

' c a u s e I d i d n ' t know t h a t was him i n t h a t c a r

to

begin with.
Q

But you saw him w a l k o u t of t h e

A

I saw him w a l k o u t of t h e

Q

Say t o y o u r s e l f , Ah, t h a t ' s Gary Mecham; and

you g e t h i s

license plate

store?

store.
then

number?

A

Uh h u h .

Q

Without knowing any background at all?

A

Uh huh.

Q

About what may have happened?

A

And then I walked in and Bruce told m e —

Q

That's all—yes or no,--

A

Okay.

Q

--that's all you need.

A

Yes.

Q

You indicate you know Gary from Roosevelt; you

Okay.

grew up with him, I guess?
A

Not really.

Q

Well, how—describe to me how you know him?

A

He lived with my stepdaughter for a few years.

Q

In Roosevelt?

A

In Roosevelt.

Q

While you were living in Roosevelt?

A

While I was living in Roosevelt.

Q

All right. Fair to say you don't like Gary?
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A

It's fair to say.

Q

In fact, you hate him?

A

I wouldn't say I hate him.

I don't want to deal

with him.
Q

Okay.

You're scared of him?

A

Not really scared.

Q

Okay.

A

For what he's done.

Intimidated; not scared.

You'd like to see him locked up?
Not just to have him locked

up because I don't like him.
Q

You'd feel safer if, he was locked up?

A

Yeah.

Q

Okay.

Which way was his car facing when you saw

at the air pump?
A

It was facing toward the--the front end was

facing toward the—the back end would be facing 1900.
Q

So the front end would be facing west?

A

I don't know west.

Q

All right.

A

It was facing down, you know,--

Q

Towards the lake?

A

--there's a garbage bin right there and it was

facing that way, like he had pulled into it.
Q

The back end was facing towards the mountains?

A

Uh huh.

Q

All right.

And you say you--you affirmatively

49

told Bruce, "Bruce, call the cops"?
A

Uh huh.

Q

You told him to do that?

A

I told him to call it in, uh huh.

Q

All right.

Did you discuss this matter with Bruce

before the cops got there?
A

I told him I knew who he was, I knew of him.

Q

Did you discuss what you were going to say to the

police before they arrived?
A

No,
MR, FROERER:

That's all I have at this time, your

Honor.
THE COURT;

Redirect?

MR. DAVIS:

Thank you, your Honor.
REDIRECT EXAMINATION

BY MR. DAVIS:
Q
answers.

Let me see if I can understand one of your
Why was it that you wrote down the license plate

number for the Datsun B-210 that Gary Mecham was driving?
A

Mainly because it was Gary.

After I seen him get

in the car, I knew he was in the area; I didn f t like that
that he was in the area because I work there is why I took
it down to begin with.
Q

Okay.

It wasn't based on any knowledge of anything

else?

50

A

Gary Don Mecham.

Q

And Gary, you're currently residing in the Utah

State Prison?
A

Yes.

Q

And you're the defendant on trial here today?

A

Yes.

Q

And you've heard the testimony about an alleged

theft of gas from an Excel here in Roy occurring January
31st, 1992?
A

Yes.

I have.

Q

Were you at the Excel station or store on that

A

Yes.

Q

What time of the day were you at that station?

A

Wei"1, J got ofr work at about 20 after 3-00, so

day?
I was.

it was only--it was 3:30, right there.
Q

At that time, Gary, where were you residing?

A

On--at Ninth Street Halfway House in Ogden.

Q

Okay.

A

At R & D Plumbing.

Q

And where is R & D Plumbing?

And where were you working?

Do you know the

address or the approximate location?
A

Well, it's just off 1900, it's just a little

further north, maybe ten blocks.
Q

Okay.

And after you go to work at R & D Plumbing,

58

do you then normally go back to the halfway house, or what's
your routine after you get off work?
A

Yes.

That's what you do.

Q

Okay-

A

You have to go straight back.

Q

Now, why were you at the--why did you stop at

j

:

Excel--the Excel station that day?
A

Because I had a low tire and my spare was flat.

I noticed that when I put--took my coveralls off, I worked
at the shop that day.
Q

Okay.

Now, is this car—what kind of car do you

drive?
A

It's a 310 Datsun.

Q

Okay.

And i t ' s

A

Yes.

Q

All right.

white?

And when you go back to the halfway

house, do they monitor your usage of your car?
A

Thoroughly.

Q

Tell me how they--the procedure that they put you

through to monitor your usage of your car.
A

Well, they require all your gas receipts and you

can't even put gas in your tank without calling them, and
they check your mileage every night, and of course, you have
curfew.

And they only let you put—use your car for work,

anyway, and leaves, sometimes.
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Q

Okay.

Now, did they check your mileage the night

before, that would be the night of the 30th of January?
A

They go through my car all the time.

I can't see

* | that.
i

Q

Oh.

A

No.

Q

Okay.

procedure?

You d o n ' t s e e them do i t ?

You're just aware, in general, of the

All right.
All right.

roughly .

•

You're a

ie Excel station, H 's

• r-^m +-K-. '.inn- you pull, into the

driveway what you do at 1 ho hxc'-i station.
use the map, i hat V

If you want to

f i no.

A

Can I go to the board?

Q

Sure.

A

Well, I was coming this way here and I noticed

Go ahead.

the station, I thought it was a Texaco, I remember a big
store; and so I hung a right herv> arv' X cam*-1 in Mi is v/ny
right here and I pulled up to--there was a car here and
there was a car here, and I pulled halfway in between.them,
thinking I could stretch the air hose in between them.
I got out, I lifted my hatchback to move everything
away from my spare tire, 'cause that's where it is, in the
hatchback.

And Minn I wnikoil o^or and there was no- - thi s

car left while I was walking over here, and I seen there was
no air, and I looked around, and I seen the ai r nn<i 1 think
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it's about right here, I don't remember pulling clear to the
back; but I pulled up in here and got some air after waiting
for a van that pulled out of there,

I backed up and let the

van pull out and then I pulled up in there.
And then I got my air, and then I went inside and
I went straight to the bathroom and I washed my face off, and)
I come out, and I remember they was out of soap, and I
spilled water all over the floor, and I looked up and this
Bruce guy was staring me right in the--in the face, and I
w a s — h a d a complex, (inaudible) about the soap in the
bathroom, I thought they'd heard me, the store was empty
then.

And I wanted to tell him he was out of soap, but I

didn't even do that, I just went and got some, I think it
was ice water and paid for it, and some girl cook my money.
And Bruce, during that time, he seen me come out
of the bathroom, and then he walked over here and I think
there's some chairs or something (inaudible) area over there
and he walked over there, and she took my money and I don't—|
I never seen Shari.
Q

Okay.

I went out and left, just that simple.

Were there other people in the store as you

entered the store?
A

Yes.

Q

All right.

A

There was.

Q

Do you remem—can you recall how many or even a
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rough, to the best of your knowledge, how many people were
in the store?
A

Well, I was surprised.

I remember thinking, wow,

this—I wouldn't have been swearing and carrying on in the
bathroom just over some soap you know, if it wouldn't have
been busy, it was silent when I walked out, I thought for
sure they'd heard me; but they was empty when I came out.
And it w a s — i t was awfully busy when I went in.
Q

Okay.

Now, just so I get the sequence of events;

you pull up, then you get air, then you go in the store; is
that the way it--just generally?
A

I pulled up to the island and acknowledged there

was no air there, so I pulled over to the side of the
building, got the air and then I went inside, into the
bathroom, and then got the ice water and then left.
Q

Okay.

Did you at any time touch any of the gas

pump hoses?
A

No.

Q

Did you get gas that day?

A

No.

Q

Do you recall how much gas your car had in it that

A

I know I wasn't needing gas; at least a half.

Q

Okay.

day?

MR. FROERER:

That's all I have, your Honor.
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1

house.

2

THE COURT:

3

MR. FROERER:

4

MR. DAVIS:

No, not at this point.

5

THE COURT:

All right.

6

MR. FROERER:

7

Okay.

Further questions?

No, your Honor.

You may step down.

Kathy Cartwright.
KATHY CARTWRIGHT,

8

called as a witness by and on behalf of the defendant in

9

this matter, after having been first duly sworn, was examined]

10

and testified as follows:

11
12

DIRECT EXAMINATION
BY MR. FROERER:

13

Q

Kathy, could you state your name?

1*

A

My name is Kathy Denise Cartwright.

15

Q

And what is your occupation?

16

A

I f m an administrator at the Ogden Community

17

Correction Center.

18

Q

Where is that located?

19

A

It's located at 949 Washington Boulevard in Ogden,

21

Q

Commonly known as the Ninth Street Halfway House?

22

A

Yes.

23

Q

And were you so employed January and February of

A

Yes.

20

24
25

Utah.

1992?
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Q

And do you know Mr. Mecham, Gary Mecham, here?

A

Yes.

Q

What a r e — I guess to go a little further; what are

I do.

you duties at the halfway house on Ninth Street?
A

Ifm the director of the program, I administer the

program.
Q

Do you keep records of the dealings of your

employees and the--I don f t know if we call them inmates or
patrons; what do we call people of Gary's status at your
facility?
A

We refer to them as residents, and in terms of his

legal status, he was an inmate at the halfway house.
Q

And do you have paperwork that you deal with

concerning the residents and inmates?
A
Q

Yes.
And concerning your employees, I assume?

A

Yes.

Q

Do you have records pertaining to use of

automobiles that you keep track of or are in charge of?
A

Yes.

Q

Can you describe for the Court what those records

are and what the purposes of keeping track of whatever it is
you keep track of is?
A

Well, mileage is kept, when the residents reach

the level in which they can apply for vehicle privileges,
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1

we require that the residents keep track of mileage so that

2

we know where they've been, how far they've gone.

3

Q

And are you aware whether Mr. Mecham, I'm going to

4

say on January 31st, 1992, used an automobile to get to and

5

from work?

6
7

A

Well, the information that I have is that at some

point, he was in Roy.

8

Q

He was what?

9

A

In Roy.

10

Mr. Mecham indicated to our staff that he had been in Roy.

11

Q

12

automobile?

13

A

Right.

14

Q

In f a c t ,

15

The mileage log showed work, 14 miles.

I guess my point is, you're aware that he uses an

h e ' s o n e of t h e r e s i d e n t s

be m o n i t o r i n g on t h i s m i l e a g e

t h a t you w o u l d

program?

16

A

Right.

17

Q

I'm going to show you a couple of exhibits.

First

18

of all, Defense Exhibit No. 2, informational (inaudible); can

19

you identify that document?

20
21

A

This is a resident mileage log that's used at the

Ogden Community Correctional Center.

22

Q

And have you seen this document before?

23

A

Yes.

24

Q

Can you t e l l me w h a t i t - - w h a t i t

25 I

A

What i t

I have.

represents

is,

represents?

the r e s i d e n t

indicates
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'

mileage, beginning mileage and ending mileage, total miles

2

and the destination.

3

Q

4

And the resident, for example, Mr. Mecham, if this

were his paper, he would be the one to write on this paper?

5

A

That's right.

M

Q

Is there any auditing or accounting done to

'

verify, to keep track of that?

8

A

'

The counselors do that on a random spot check, or

as an on needed--as needed basis.

10

Q

11

And would Mr. Mecham be aware that there is that

accounting process, t h e —

12

A

Right.

13

Q

And what period of time does this show mileage

A

1-27 through 1-31.

14

for?

15 I
I

>

16

Q

So is that what, four days?

'7

A

Five days.

I8

Q

And how many miles did he indicate he'd driven

'*

Five days, I guess.

each day?

*®

A

Fourteen miles.

2

Q

Okay.

A

He indicates that he went 14 miles to work.

Q

Okay.

1

22

23

|

Including on the 31st of January?

Now, is there also some method of accounting

24

for the purchase and quantity of gas they put in their

25

automobiles, the residents?
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A

No, there's not.

There i s — w e have a resident

accounting system and the residents make requests or submit
money transfers for money for personal expenses.

And h e -

residents can request money for gas; but in terms of
actually knowing how many gallons are put into a--a gas
tank, we would not know that unless we were—unless we were
perhaps to ask for a receipt for that.
Q

I'm going to show you what's been marked Defense

Exhibit 1 for identification; have you seen that document?
A

Yes.

I have.

Q

Can you tell the Court what that document is?

A

As I understand it, when Jill Hansen came to take

Gary Mecham's property, she had requested that we indicate
the mileage on the vehicle when it was taken from our
property and the level of the gas gauge.
Q

Okay.

And what was the mileage indicated t h a t —

showing on this document?
A

48579.

Q

And the document is dated what?

A

It's dated February 5th, 1992.

Q

Okay.

Now, are the residents allowed to take

their automobiles over the weekend?
A

If they have privileges for that.

Q

Were you aware whether Mr. Mecham had privileges

for that this particular weekend, which would have been the
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1
2

3
4

1st and 2nd of February of this year?
A

According to the records, he was on restriction

and he didn ! t leave the center.
Q

Okay.

Now, we can look at the calendar, but it's

5

my understanding the 1st of February of this year was a

^

Saturday; do you know that to be true or not?

'

A

May I look at my calendar?

8

Q

Certainly.

9

A

Okay.

'0

Q

Now, this document is dated the 5th?

11

A

That's correct.

12

Q

And could you read the mileage again?

13

A

48579.

14 I

Q

And the last mileage entry on the Exhibit No. 2

15

The 1st of February was a Saturday.

was what, the ending miles for the 31st of January?

lfi

A

Yes.

1?

Q

Could you read that?

,8

A

8565.

19 J

Q

And how many miles difference would that be from

20

that date to the--to the indication on Exhibit 1?

21

A

Fourteen miles.

22

Q

So another 14 miles; do you know if Gary drove the

23

car after the 31st of January?

24

A

Not to my knowledge, no.

25

Q

Your records would indicate that it had been driveri
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at least 14 more miles after the 31st?
MR. DAVIS:

I1 11 object to that, your Honor.

THE COURT:

Well—

MR. DAVIS:

What that would say is that according

What-]

to the sheet that she has-THE COURT:

You may cross.

You may cross-examine.

MR. DAVIS:

But she won't know what the answer to

THE COURT:

I'm a little confused.

that is.
Would you

rephrase your questions, Counsel?
Q

(By Mr. Froerer)

All right.

Let's start with

Exhibit No. 2 again, which would be the resident log.
A

Okay.

Q

Again, read the ending mileage there?

A

4865.
THE COURT:

Now, t h a t —

THE WITNESS:
Q

Excuse me.

(By Mr. Froerer)

8565.

Now, it's my understanding that

Mr. Mecham only wrote down the last four digits.
A

That ! s correct.

Q

So 8565?

A

Uh huh.

Q

And the last-- and the digit on Exhibit 1, or the--]

excuse me, the mileage indication on Exhibit 1 was what?
A

This one being Exhibit 1?
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1
2
3

Q
backwards.
A

4
5
6

The second one I gave you was Exhibit 1; we did it

Okay.

Would you please clarify?

Thank you.
Q

Thank you.

Looking at Defense Exhibit 1, could you read again

the mileage indication that that document shows?

7

A

48579.

8

Q

All right, so the last four digits being 8579?

9

A

Correct.

10

Q

That document i s dated the 5th of February.

So,

11

between the 31st of January, which was the l a s t date of

12

Gary's record; c o r r e c t ?

13

A

Correct.

14

Q

And the 5th of F e b — o f February, which was the

15

date your staff member wrote this document, I assume some-

16

body from your staff wrote this document?

17

A

Wrote this document, yes.

18

Q

Exhibit No. 1?

19

A

Yes.

20

Q

Fourteen more miles had been placed on the vehicle;

21

or at least thatfs what the paper indicates.

I understand

22 J there1s--you don't know that for a fact; but that's what
23
24
25

those papers indicate; true—true or false?
A

That 14 miles had been placed on the vehicle after

January 31st, 1992.
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1

Q

2

ments?

3

A

According t o — a t least according to these docu-

Right.

4

May I go back to a question?

5

answered it.

6

THE COURT:

7

Just answer the questions and then

the attorneys are supposed to know--

8

THE WITNESS:

9

THE COURT:

10

Okay.
— a l l of the questions to ask, so they

can get it clear for me.

11

THE WITNESS:

12

Q

13
14

I'm not sure I

All right.

(By Mr. Froerer)

Now, looking again at Exhibit

No. 1, is there an indication there as to how much gas was
! in the car?

15
16

A

That it was half full.

Q

Half full?

17

MR. FROERER:

18

That's all I have of this witness,

your Honor.

19

CROSS-EXAMINATION

20

BY MR. DAVIS:

21

Q

Is it Mrs. Cartwright or Ms. Cartwright?

22

A

Ms.

23

Q

All right.

24

What—

Let me refer you to what is marked as

D Number Two; who--who fills out this mileage log?

25

A

Mr. Mecham filled that out.

i
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1

Q

2

You know that it was turned in, however, on

February 3rd?

3

A

That's correct.

4

Q

When—when are mileage logs generally turned in?

5

A

Depends.

Generally the first of the week;

6

however, if a counselor has any questions, he or she may

7

request mileage logs any time during the week.

8

MR. DAVIS:

Okay.

9

THE COURT:

Redirect?

10

That's all I have.

REDIRECT EXAMINATION

11

BY MR. FROERER:

12

Q

Now, isn't it true, or excuse me, let me just ask

13

this.

14

turr. in their receipts so you could verify they were

15

spending their money for what they were asking for?

16

In order to get their checks, didn't they have to

A

If the counselor had requested that of Mr. Mecham.

Q

You're not aware in this case whether he had?

18

A

I do not recall one way or the other.

19

Q

That's certainly possible?

20

A

It's certainly possible.

21

Q

In fact, the receipts that he would have turned

I

22

in, had he turned in receipts for gas, may not be in your

23

file?

24
25

A

Well, it would be my hope that the counselor would

properly retain the receipt and place it in the file.
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1

Q

Okay.

And you indicated that these mileage logs

2

that the residents and inmates keep are audited on a kind

3

of a—what's the basis you said?

4

A

Random.

5

Q

Random basis.

^

And are--are the inmates and

residents aware that they may be audited on a random basis?

7

A

Yes.

8

Q

And I—and I suppose there's nothing that you

9

would know that would indicate that Gary didn't know of

10

this auditing basis, this auditing on a random basis?

In

11

other words, through his orientation, he probably was told

12

these things?

13

A

Probably, y e s .

14

Q

And you know of n o — y o u have no knowledge to dis-

15

pute the accuracy of either of these documents that I've

16 I presented as exhibits, do you?
17 J

A

This one, no; but this one, in terms of the

18

accuracy, I don't know.

19

initials, nothing—

20

Q

I don't have any counselor

I'm just saying, you have nothing that would

21 ] dispute t h a t —
22

I

A

I have nothing--

23 I

Q

--or confirm it, I suppose?

24

A

Either.

*5

Q

Okay.

THE COURT:

You may do so.

You 1 re reminded you're still under oath,
Mr. Mecham.
MR. FROERER:

May I see the exhibits, your Honor?
GARY D. MECHAM,

the defendant herein, recalled as a witness, after having
been previously duly sworn, was examined and testified
further in his own behalf as follows:
DIRECT EXAMINATION
BY MR, FROERER:
Q

Gary, I'm going to show you what's been marked as

Defense Exhibit 2; do you recognize that?
A

Yes

Q

Did--did you create that document?

A

Yes.

Q

As far as the handwritten portions?

A

Yes.

Q

Tell me what your understanding of what that

I do.

document is .

1

A

W e l l , it's s o m e t h i n g

I h a v e to d o w e e k l y .

I

turn thi s every M o n d a y m o r n i n g b e f o r e I go to w o r k and i t ' s
simply the miles that I drive to and from work.
Q

And when did you put the writing on this paper;

did you put it on one day or every day or how did you put
the writing on the paper?
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A

Well, I write on my calendar and then I jot it

all down on this paper at once.
Q

So you have another way of accounting for it and

put it on this when you have to fill it out?
A

Yeah.

We have to go pick this form up.

Q

Okay.

Are you aware of the policy that the

halfway house has of random auditing of these records?
A

Yes, sir.

Q

Are you aware whether your information has ever

been audited, or do they tell you that?
A

I!m sure it has; they're always in my car.

Q

Is the information contained in Exhibit 2 accurate

to the best of your knowledge?
A

Yes, it is.
MR. FROERER:
THE COURT:

That's all I have, your Honor.
Cross?
CROSS-EXAMINATION

BY MR. DAVIS:
Q

Mr. Mecham, let me ask you this:

On the 31st,

you indicated that you went an unusual route; you didn't
just go to work and back to work--back-- excuse me , back to
the halfway house, is that correct?
A

Yes.

Q

Okay.

That was a different ki nd of mil eage than

what you would normally put on your car; is that correct?
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1

You w e n t f u r t h e r - - y o u w e n t f u r t h e r ,

2

W a s h i n g t o n t o y o u r p l a c e of employment and b a c k a g a i n

3

w h a t you would t y p i c a l l y

4
5
6

A

Well, I - - y e s .

Q

Okay.

from N i n t h and
than

do?
To c a p t u r e t h e c o n t e x t y o u ' r e

on,

yes.
And d u r i n g t h e week of J a n u a r y

7

through January 31st,

8

t h a t week?

27th

do you know w h e r e you w e r e w o r k i n g

Do y o u r e c a l l w h a t j o b

sites?

9

A

We was a l l

10

Q

During that time, were you driving to job sites or

11
12

over.

just driving to the shop?
A

Sometimes I'd meet him at the blind school,

13

sometimes I'd meet h i m — I even met him at the defense

14

department once, and at the shop.

15
16

Q

Okay.

I can't recall for sure.

On--on--and during that week, you recall

having worked at the defense department?

17

A

Yeah.

18

Q

The DDO?

19

A

Yeah.

20

Q

And then would have driven from DDO back to the

21
22
23
24

25

So you drove to the DDO?

halfway house?
A

Well, first, I went to the shop and then I was

told to meet at the DDO.
Q

Okay.

S o — s o you went all the way out to the

shop, got back in your car, went back to DDO, went from DDO
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1
2

REDIRECT EXAMINATION
BY MR. FROERER:

3

Q

How many gallons does your car hold?

4

A

I think it's a ten-gallon tank.

5

MR. FROERER:

6

MR. DAVIS:

7

THE COURT: Further questions?

8

MR. FROERER:

9

Gary, you can come down, unless Chris had more

10

That's all I have.
I have nothing further.

Defense rests, your Honor.

questi<3ns •

11

THE COURT:

Do you have any further questions?

12

MR. DAVIS:

I just need to recall Mr. McClellan

13

very b rie fly.

H

THE COURT:

All right.

15

MR. DAVIS:

If he's still out there.

16

THE BAILIFF:

17

MR. DAVIS:

18

THE BAILIFF:

19

MR. DAVIS:

20
21
22

You may step down.

|

Who?
Mr. McClellan?
Yeah.
Mr. McClellan, you understand you're

still und er oath.
THE WITNESS:

Yes, sir.
BRUCE MCCLELLAN,

23

recalled as a rebuttal witness by and on behalf of the City

24

in thi s matter, after having been previously duly sworn,

25

was examined and testified further as follows:
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1

MR. DAVIS:

That's all I have.

2
3

CROSS-EXAMINATION
BY MR. FROERER:

4

5

Q

And you never saw anybody pumping gas into this

A

No, sir.

car?

6

Just--just what the meter, there was a

7

guy out there by the side of the car is all I saw.

8

actually see him put the hose in.

9
10

Q

What is—did you watch at any time while this

gas machine was clicking?

11
12

I didn't

A

Just when I first authorized it and noticed that

it was starting the meter.

13

Q

Did you look out?

14

A

That f s when I—yeah, I looked out <xna I turned

15

around and went back and helped a customer.

16

Q

17

looked

18

A

Just seen the gas, the meters turning, that was

20

Q

in your

store?

21

A

Uh h u h .

Yes,

22

Q

Not outside.

23 J

A

Just saw a man standing out there by the side of

19

24
25

You didn't see him pumping gas, though, when you
out?

it.

sir.

his car, that was it.
Q

If his gas cap was on the side of his car closest
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putting the gas in his car, so that's—
Q

Well, number one, you didn't see anybody putting

gas in; you've already testified to that.
A

I just seen--yeah, I seen a guy standing by the

side of the car by the pump.
Q

That was it.

Okay.
MR. FROERER:

That's all I have.

MR. DAVIS:

I don't have anything further.

THE COURT:

Were there any other cars there by

pump one that could have been getting gas?
THE WITNESS:

No, sir.

THE COURT:

Okay.

MR. DAVIS:

No.

MR. FROERER:

No, sir.

Further questions?

No.

THE COURT:

Step down.

MR. DAVIS:

We rest, your Honor.

THE COURT:

Further evidence?

MR. FROERER :

I don't—no f your Honor , we don't.

THE COURT:

Argument?

MR. DAVIS:

Yes.

THE COURT:

The witnesses can come in , or the

exclus ionary rule can be relaxed <at this point.
MR. DAVIS:

Your Honor, what the evidence has

indicaited from Mr. McClellan, who f s a clerk at the Excel
store at the time that this theft happens, he's the:re, he
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the evidence points beyond a reasonable doubt that
Mr. Mecham took gas from that Excel store on that date.
THE COURT:

Well, 1 find this a very close case.

There 1 s evidence on both sides.

Mr. Mecham 1 s evidence is

that he didn f t take any gas, that he just went there for
the air, had a flat tire and he was driving a 310—B-310
Datsun, the other witnesses indicate that it was a B-210
Datsun, that it was white, everybody agrees that it was
white.
Mr. McClellan, frankly, impressed the Court as
being very honest, he didn't seem to be trying to connect
any individual.

A lot of things, as I listened to his

testimony that he could have said if he were trying to make
his story totally consistent, when he said he just didn't
remember.

And l--thc.t impresses the Court, trankly, as I

hear all of the testimony; but he didn't ever identify the
individual.

Obviously, the person that identified the

defendant thought he was a bad guy and he ought to be in
prison.
And so there is a problem with—with her feelings
about him; but how important is her testimony here, other
than just to identify the fact that he was there.

Argument

has been made that because she stated she'd just as soon
see him in prison or would like to see him in prison because
that's where he belongs is interesting, but how—how much
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to take just a few minutes to go in and give that some more
thought because that seems to be the key issue; the burden
is on the prosecution of proving beyond a reasonable doubt
that the vehicle that was at the gas stat--at the gas tank
that got the gas was the same vehicle that was over there
getting the air.
And just because Mr. Mecham has—was in the
halfway house and was not too credible isn't the issue, it's
whether or not those two vehicles were the same.

And that's

how I see the case and that!s what I want to give a little
thought to, it seems to me that's where this whole case
centers, and I want to go over my notes for a few minutes
here.
So, we'll have a brief recess while I give this
some thought.
(Recess.)
THE COURT:

After carefully reviewing the evidence

and considering the law as it relates to reasonable doubts
and the rules concerning credibility of evidence, I am
persuaded beyond a reasonable doubt that Mr. McClellan saw
the very same vehicle at the air station as he did out there
getting the gas.
Now, had it been just based on his testimony
there would have not been a conviction because there would
have been no way to identify Mr. Mecham as the individual
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that was in that car; unfortunately for him at least,
somebody that knew him and didn't like him came along and
really pinpointed him as the individual that was there.
Originally, as I was hearing the evidence in this
case, it kept coming into my mind, well, why didn't
Mr. McClellan ask him to pay for the gas when he was in
getting the water and went into the restroom.

The other

side of that, I suppose could be argued that well, Mr. MechanJ
was just kind of feeling out the territory to see if they
were going to ask him to pay for the gas, and when he saw
that the guy at the counter didn't realize he was one and
the samer didn't ask him to pay for the gas when he got his
water, that maybe he'd made it home free.
A number of interesting aspects like this in this
case, but the bottom line as I see all of the evidence is
that, Mr. Mecham, you are the one, in my opinion, that took
the gas, and therefore, I find you guilty.
This was a close case and I attempted to resolve
all of the issues that had serious questions in favor of
the defendant; but the McClellan testimony that the cars
were one and the same is very, very persuasive, and that's
what's put me over the hump on this one, so that's the
finding of the Court.
Did you wish sentence imposed today?
MR. FROERER:

Yes, your Honor.
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